
3

Generaltermsand

conditionsoflogistics-servicesproviders

1

2 4

c

ThefollowingtextisatranslationfromtheGermanlanguageoriginal.IncaseofdisputestheGerman

languageoriginaloftheGeneraltermsandconditionsoflogisticsservicesprovidersareapplicable.

1.Areasofapplication

1.1 These logistics terms and conditions apply to all (supple-

mentary) logistics services not covered by a transportati-

oncontract inaccordancewithsection2.1of theGeneral

German Freight Forwarding Terms and Conditions (ADSp)

–ifapplicable–orafreight,aforwardingorawarehousing

contractbutthatareprovidedbyaserviceproviderincon-

nectionwithsuchatransportationcontract.

 Such logistics services may be activities for the principal

or third parties named by the principal, like, for example,

orderacceptance(CallCenter),treatmentofgoods,country-

orcustomer-specificadaptationofgoods,assembly,repair,

qualitycontrol,price labelling, shelf service, installationor

implementationofgoods and commoditiesor activities in

connection with the planning, implementation, control or

monitoringof themanagementoforders,processes, sales,

returns,disposals,recyclingandinformationtechnology.

1.2 Principalisthatpartythatinstructsitscontractingpartner

with the provision of logistics services for itself or third

parties.

1.3 Service provider is that party that has been instructed to

providelogisticsservices.

1.4 IftheADSphavebeenagreed,thelogisticstermsshallhave

precedence if individual clauses contradict each other or

if  there is a doubt about which terms and conditions a

situationissubjectto.

1.5 Thelogisticstermsandconditionsdonotapplytocontracts

withend-users.

2.Electronicdataexchange

2.1 Eachpartyhas the right tocreate, transmitandexchange

statements and notices electronically (electronic data ex-

change),foraslongasthetransmittingpartycanbeiden-

tified. The transmitting party is responsible for loss and

correctnessofthetransmitteddata.

2.2 Ifthecommunicationbetweentwodataprocessingsystems

requirestheprovisionofacommonIT-interfacebythelogi-

sticsproviderthecostsincurredforthenecessaryworkshall

bebornebytheprincipal.Furthermore,eachpartyisobliged

totaketheusualsecurityandmonitoringmeasuresandto

protect theelectronicdataexchangeagainstunauthorised

accessbythirdpartiesandtopreventthemanipulation,loss

ordestructionofelectronicallytransmitteddata.

2.3 Eachparty shall appoint one ormore contact persons for

thereceiptofinformation,statementsandquestionsregar-

dingthecontractandcommunicatetheirnamesandcontact

addressestotheotherparty.Ifapartyshouldnotappointa

contactperson,thepersonwhosignedthecontractforthat

partyshallbeconsideredthecontactperson.

2.4 Electronicallyordigitally createddocuments shall be con-

sideredequaltowrittendocuments.

3.Confidentiality

3.1 Eachpartyisobligedtotreatanydataandinformationnot

publiclyaccessibleasconfidentialandtousetheseexclusi-

vely for the purpose intended. Only data and information

needed by third parties (insurers, sub-contractors) for the

execution of their dutiesmay be passed on to them. The

same rules of the confidentiality of electronic data and

informationshallapply.

3.2 Theconfidentialityruledoesnotapplytodataandinform-

ation that must be passed on to third parties, especially

publicauthorities,duetolegalobligations.Theotherpartyis

tobeinformedaboutsuchobligationwithoutdelay.

4.Dutiesoftheprincipal,protectionofintellectualproperty

4.1 Theprincipal isobliged, especially if as “system leader“he

determinestheprocedureforwhichtheserviceproviderhas

been engaged, to provide the necessary items, informati-

onandauthorisationsrequiredfortheperformanceofthe

logisticsservicesandgiveappropriateassistance,especially
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 >toprovideproductsandmaterials,

 >toinformtheserviceprovideraboutspecificcharacterist-

icsofgoodsandproceduresandanylegalorotherduties

connectedherewithand, as far asnecessary, toprovide

trainingcoursesforhisstaffand

 >to develop and update descriptions of procedures and

materials (assembly instructions, constructionplansand

other plans) and to monitor their observation by the

serviceprovider.

 Theseprovisionsandtheparticipationmustbecarriedout

completely andon time. This includesalsoall information

requiredforanoptimalplanningofcapacities.

4.2 The documents provided under section 4.1 remain the

intellectual property of theprincipal. A right to seizureor

retentionmaynotbeexercisedbytheserviceprovider.

5.Dutiesoftheserviceprovider

5.1 The service provider is obliged to provide his services in

accordancewiththeinstructionsoftheprincipalofsection4.

Heisentitled,butnotobliged,tomonitorthese.

5.2 The serviceproviderwhoprovides logistics serviceswithin

theoperationsoftheprincipaloronhisinstructionswithin

theoperationsofathirdparty(e.g.,shelfservicing)provides

suchservicesinaccordancewiththeinstructionsofandat

theriskoftheprincipal.

5.3 Theserviceproviderisobligedtoinformtheprincipalwith-

out delay about any objections or irregularities occurring

inthecourseofcarryingouthiscontractualdutiesandto

documentthese.

6.Hindrances,forcemajeure

6.1 Hindrancesbeyondthecontrolofacontractingpartyrelease

thepartiesfromtheirdutytoperformforthedurationand

extentofthathindrance.

 Hindrancesare:strikes,lock-outs,forcemajeure,civilcom-

motion, war or terrorist acts, measures taken by public

authorities or any other unforeseeable, unavoidable and

graveevents.

6.2 Inthecaseofexemptionaccordingto6.1eachcontracting

partyisobligedto,

 >immediatelyinformtheotherpartyand

 >minimise,withinreason,theeffectsontheotherpartyas

muchaspossible.

7.Modificationsofthecontract

7.1 Agreementsonpricesandservicesalwaysreferexclusively

tothespecificallynamedservicesandtoagenerallystea-

dyvolumeofgoodsandactivities.Theyassumeunchanged

requirements for data processing, quality agreements and

procedural instructions and unchanged energy- and per-

sonnelcostsaswellaspubliclevies.

7.2 Iftheconditionsdescribedunder7.1change,eitherpartymay

requestnewnegotiationstomodifythecontractwitheffect

fromthefirstdayofthatmonthwhichfollowsthemonth

insuchrequestwasmade,unlessthechangeswerealready

knowntotherequestingpartyatthetimeofreachingthe

agreement.Themodificationsofthecontractmustbebased

on the identifiable changes including the rationalisation

effects.

7.3 Shouldthecontractingpartiesfailwithinonemonthafter

therequestforchangeswasmadetoagreeonsuchchanges,

caneitherparty terminate theagreementbygivingnotice

ofonemonthinthecaseofthecontractbeingvalidforone

year,orthreemonthsifthecontracthasalongerduration.

Suchaterminationmaybedeclaredonlywithinonemonth

afterthefailuretochangethecontract.

8.Changeofownership

 Should the contract or its execution lead to a change of

ownershipaccordingto§613aBGB(GermanCivilCode)the

contracting parties agree to economic consequenceswith

particularconsiderationforthedurationofthecontract.

9.Settlement,retention

 The right of settlement against existing payments due or

retention arising froma contract for logistics services ac-

cordingto1.1andotherdemandsmayonlybeexercisedif

noreasonedobjectionhasbeenmade.

10.Rightofseizureandretention,ownership

10.1 Theserviceproviderhasarightofseizureandretentionfor

allpaymentsduetohiminconnectionwithhisactivitiesfor

theprincipal inaccordancewithsection1.1foranygoods

and other values in his possession. This right of seizure

andretentiondoesnotgobeyondthelegislationconcerning

seizureandretention.

10.2 The service providermay exercise his right of seizure and

retentioninconnectionwithothercontractsconcludedwith

theprincipalforlogisticsservicesinaccordancewithsection

1.1 only if this is undisputedor if the economic situation

oftheprincipalconstitutesathreattothepaymentstobe

madetotheserviceprovider.

10.3 Theprincipalisentitledtopreventtheexerciseoftherightof

seizureifheofferstheserviceprovidersuitablesecurity(e.g.,

bankguarantee).

10.4 Section4.2remainsunaffected.

10.5 Inthecaseoftheserviceproviderinthecourseofhisduties

accordingtosection1.1alsotransferringownershiptothe

principal,suchownershipremainswiththeserviceprovider

untilfullpaymenthasbeenmade.



15

11

12

13

14

11.Acceptance,deficiencies,delays

11.1 Ifaformalacceptanceofalogisticsserviceisrequiredfrom

the principal, it may, due to the co-operative nature of

logisticsservices,takeplacethroughuse,re-saleorfurther

development,deliverytotheprincipalorthirdpartiesspeci-

fiedbyhim.Ifaformalacceptanceofalogisticsserviceisnot

possible,completionshallbedeemedasacceptance.

11.2 Theprincipalisobligedtonotifytheserviceproviderabout

apparentdeficienciesatthetimeofacceptance.Thenotific-

ationmustbemadeinwritingorelectronically(see2).No-

tificationisconsideredtohavebeenmadeifitwassentin

timeandprovideditreachedtheserviceprovider.

11.3 Iftheprincipalfailstonotifytheserviceproviderthelogistics

serviceisdeemedtohavebeenperformedinaccordancewith

thecontract,unlesstheserviceprovidermaliciouslywithheld

informationaboutthedeficiency.

11.4 Claimsbecauseofdelaysbecomevoidiftheyarenotmade

by theprincipal to theserviceproviderwithin twenty-one

daysaftertheservicewasprovided.

12.Deficiencyclaimsbytheprincipal

12.1 Whetheraserviceisdeficientdependsonthespecifications

ofthecontractandlegalregulations.Guaranteesregarding

characteristicsordurabilityaregivenbytheserviceprovider

onlyifthisisspecificallystatedinthecontract.

12.2 If the logistics service is deficient the principal is entitled

to the removal of the deficiency. The service provider is

entitled to chose between removal of the deficiency

or new delivery/provision. If an attempt to remove the

deficiency is unsuccessful, the principal is entitled to a

secondattempttoremovethedeficiency.Furtherclaimsfor

removalofthedeficiencycannotbemade.

12.3. Iftwoattemptstoremovethedeficiencyhavebeenunsuc-

cessfulor,if-duetothenatureoftheservice-thedeficiency

cannotberemoved,theprincipal isentitledtoexercisehis

rightsregardingrebates,cancellationandcompensationas

follows:

12.3.1 Iftheprincipalclaimsarebateitislimitedtotheremuner-

ationfortheprotested,deficientlogisticservice.

12.3.2 If the principal exercises his right of cancellation it refers

onlytotheprotesteddeficientlogisticsservice.Theprincipal

alsohastheright,ifthestipulationsofsection13apply,to

usehisoptionforextraordinarytermination.

12.3.3 Inconnectionwiththestipulationsofsection14theprincipal

maydemandcompensation insteadof theperformanceof

theservice.

12.3.4 Inthecaseoftheprincipalperformingtheservicehimselfany

claimsoftheprincipalshallbelimitedtouptoEuro20,000

ascompensation.

13.Extraordinarytermination

13.1 If one of the parties twice violates significant contractual

dutieswithsignificantoperationaldisruptions,theotherpar-

tyhastherighttoterminatethiscontractgivingreasonable

noticeafteritallowedtheotherpartyinwritingreasonable

timetoremedytheviolationoftheirdutiesandthistimehas

expiredwithouttheotherpartyfulfillingtheirduty.

13.2 Therighttoextraordinaryterminationforimportantreason

remainsunaffected.

14.Liabilityoftheserviceprovider

14.1 Theserviceproviderisonlyliableifheisresponsibleforthe

damagecausedbyhim.Theresultinglegalandcontractual

liabilityislimitedtotheforseeable,typicaldamageand

14.1.1 to20,000Europerclaim,

14.1.2 inthecaseofmorethanfourclaimswiththesamecause

(e.g.,assemblymistake)orproduction/deliveryofgoodswith

identical deficiencies to Euro 100,000 independent of the

actuallynumberofclaims.

 This limitation of liability applies also to discrepancies

between standard- and actual quantities delivered to the

serviceprovider;suchdiscrepanciesaretobesetoffagainst

eachotherinthecaseofbothshortagesandsurpluses.

14.1.3 forallclaimswithinayearto500,000Euro.

14.2 Theaboveexemptionsandlimitationsofliabilityalsoapply

toextra-contractualclaimsagainsttheserviceprovider,his

employeesandotherpartiesassistinghiminhiswork.

14.3 The above exemptions and limitations of liability do not

applyto

14.3.1 fatalinjuries,personalinjuriesanddamagetohealth

14.3.2 as well as to binding legal stipulations regarding liability,

e.g.,thelawonproductliability.

14.4 Thepartiesmayagreetoreplacetheabovemaximumsums

withothersagainstpaymentofaliabilitysurcharge.

15Qualifiedresponsibility

 The abovementioned exemptions from and limitations of

liabilitydonotapplyto

15.1 violationwithintentorgrossnegligence

 >ofsignificantcontractualdutiesbytheserviceprovider,his

managerialstafforanyotherpersonactingonhisbehalf,

 >of other duties of the service provider or hismanagerial

staff

15.2 If the service provider maliciously withheld information

about thedamage/deficiencyorguaranteed thequalityof

thelogisticsservice.
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TheGermanAssociationforfreightforwardingand

logisticsrecommendstoitsmemberstheuseof

theseGeneralTermsandConditionsintheirbusiness

relationshipswiththeirprincipals.Thecontracting

partiesare,ofcourse,freetoagreeonalternativeterms.

c

16.Righttosafeguardbytheserviceprovider

16.1 Theprincipalhastosafeguardtheserviceproviderandthe

people/organisationsinhisemployagainstallclaimsarising

fromtheproduct liability legislationandother regulations

protecting third parties, unless the service provider or the

people/organisationinhisemploybroughtcausedtheclaim

ofthethirdpartywithgrossnegligenceorintent.

17.Limitation

17.1 Anyclaimsfromacontractaccordingto1.1expireafterone

year.

17.2 The limitation period starts for all claimswith the day of

deliverywiththedayofacceptanceinaccordancewithsect-

ion11.1.

17.3 Theabovelimitationdoesnotapply

 >inthecasesspecifiedinsection15,

 >in the case of fatal injury, personal injury or damage to

healthor

 >iflegislationregardinglimitationhasoverridingeffect.

18.Liabilityinsurancefortheserviceprovider

18.1 Theserviceproviderisobligedtoarrangeandmaintainliab-

ilityinsurancecoverwithaninsurerofhischoiceatmarket

ratessufficienttocoverhis liabilitytotheextentspecified

undersection14.

18.2 Itispermissibletoagreeonamaximumcompensationsum

perclaimandyearandalsotoagreeonacontributionofthe

serviceprovidertotheclaimssettlement.

18.3 Upon request of the principal the service provider has to

produceevidenceoftheliabilityinsurancecoverwithacon-

firmationbytheinsurer.

19.Placeofperformance,placeofjurisdictionandlegislation

tobeapplied

19.1 Theplaceofperformanceforallparticipantsistheplaceof

thebranchofficeof theserviceprovider that received the

instruction.

19.2 Theplaceof jurisdiction for anydisputes arising from the

contractualrelationshiporconnectedwithitshallforallpart-

icipants,exceptprivatepersons,bethelocationofthatbranch

officeoftheserviceproviderwhichreceivedtheinstruction;

foranyclaimsagainsttheserviceproviderthisshallbethe

exclusiveplaceofjurisdiction.

19.3 Forthelegalrelationshipbetweentheserviceproviderand

theprincipalorhislegalsuccessorsGermanlegislationshall

applywiththeexceptionof theUNRegulation forpurch-

ases.

20.Conclusions

20.1 Whendecidingonthetotalofthecompensationtobepaid

by the service provider his economic situation, the type,

scope and duration of the business relationship, possible

contributoryactsof theprincipal according to §254BGB

(German Civil Code) and his intensity of monitoring and

controlofproceduresneedtobetaken intoconsideration.

Inparticular, thecompensations,costsandexpenses tobe

bornebytheserviceprovidermustbeinareasonablepro-

portiontotherevenueoftheserviceproviderconnectedwith

theservicesprovidedfortheprincipal.

20.2 Ifacontractualpartyceasestomeettheirfinancialobligat-

ionsor if insolvencyprocedures areopenedagainst it the

otherpartyhastherighttowithdrawfromtheyetunfulfilled

partofthecontract.

20.3 ShouldanyclauseofthisLogisticsGeneralTermsandCon-

ditionsbeinvalidorbecomeinvaliditdoesnotaffecttherest

of theclausesof thiscontract,Thecontractingpartiesare

obligedinsuchacasetoreplacetheoffendingclauseswith

suchalternativesthatcomeclosesttotheinitialintention.


